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	Policy title:
	Appeal Policy

	Adopted:
	June 13th, 2021

	Current version approved by Board of Directors
	June 11th, 2022

	This Policy has been prepared by New Brunswick Artistic Swimming (NBAS) and is applicable to NBAS, its members and Affiliated Organizations. This document cannot be modified without consultation with and approval by NBAS.


Note: In this policy "Member" refers to any director, coach, athlete, official, manager, committee member or volunteer of NBAS; "Appellant" refers to the member appealing a decision; "Respondent" refers to the body whose decision is being appealed, and “Appeals Administrator” refers to the person designated by NBAS to administer appeals.

PURPOSE

1. The purpose of this Policy is to enable disputes between NBAS and its members to be dealt with fairly, expeditiously, and affordably, within NBAS, and without recourse to external legal procedures except as provided for in Section 19 “Final and Binding Decision”.

SCOPE OF APPEAL

2. Any member of NBAS who is affected by a decision of the Board, of any Committee of the Board, or of any body or individual who has been delegated authority to make decisions on behalf of the Board, shall have the right to appeal that decision, provided there are sufficient grounds for the appeal as set out in Section 5 “Timing of Appeal” of this policy. Prior to an appeal being officially started, the parties will address the possibility of resolving the dispute through mediation and/or negotiation.
3. Decisions which may be appealed under this appeal policy include, but are not limited to, carding, selection, discipline, athlete agreements and harassment. For further clarity, this right to appeal shall not apply to:

a) Infractions for doping offenses, which are dealt with under the Canadian Anti Doping Program, or any successor policy;
b) The rules of the sport as set out in the CAS Rulebook /Atlantic Rulebook 
c) Disputes arising during competitions, which have their own appeal procedures;
d) Matters of budgeting, operational structure, staffing or employment;
e) Matters that are decided by the general membership of NBAS;
f) Commercial matters for which another dispute resolution process exists under a contract or applicable law;
g) Any decisions made under Section 6 “Timing of Appeal” and Section 9 “Screening of Appeal”.

APPEALS ADMINISTRATOR

4. NBAS will appoint an Appeals Administrator to oversee management and administration of appeals submitted in accordance with this Policy. The Appeals Administrator has overall responsibility to ensure procedural fairness is respected at all times in this Policy, and to implement this policy in a timely manner. More particularly, the Appeals Administrator has a responsibility to:

a) Determine if appeals lie within the jurisdiction of this Policy,
b) Determine if appeals are brought in a timely manner,
c) Determine if appeals are brought on permissible grounds,
d) Appoint the committee to hear appeals,
e) Determine the format of the appeal hearing,
f) Coordinate all administrative and procedural aspects of the appeal,
g) Provide any other service or support that may be necessary to ensure a fair and timely appeal hearing.

TIMING OF APPEAL

5. Members who wish to appeal a decision shall have 10 business days from the date on which they received notice of the decision, to submit written notice of their intention to appeal, along with detailed reasons for the appeal, to the President of NBAS, along with a cheque for $175 payable to NBAS. This cheque will be returned if the appeal is successful.

6. Any party wishing to initiate an appeal beyond the 10 business day period must provide a written request stating reasons for an exemption to this requirement. The decision to allow, or not allow an appeal outside the 10 business day period shall be at the sole discretion of the Appeals Administrator.

GROUNDS FOR APPEAL

7. A decision cannot be appealed on its merits alone. An appeal may be heard only if there are sufficient grounds for the appeal. Sufficient grounds include the Respondent:

a) Making a decision for which it did not have authority or jurisdiction as set out in governing documents;
b) Failing to follow procedures as laid out in the bylaws or approved policies of NBAS;
c) Making a decision which was influenced by bias, where bias is defined as a lack of neutrality to such an extent that the decision-maker is unable to consider other views;
d) Exercising its discretion for an improper purpose;
e) Making a decision which was grossly unreasonable.

SCREENING OF APPEAL

8. Within 3 business days of receiving the notice of appeal, the Appeals Administrator shall decide whether or not there are sufficient grounds for an appeal.
9. If the appeal is denied on the basis of insufficient grounds, the Appellant shall be notified of this decision in writing, giving reasons. This decision is at the sole discretion of the Appeals Administrator and may not be appealed.
APPEALS COMMITTEE

10. If the Appeals Administrator is satisfied that there are sufficient grounds for an appeal, within 8 business days of the President receiving notice of an appeal, the Appeals Administrator shall appoint three persons to constitute the Appeals Committee (the "Committee"), in accordance with the following:

a) The Committee shall be comprised of three individuals who shall have no significant relationship with the affected parties, shall have had no involvement with the decision being appealed, and shall be free from any other actual or perceived bias or conflict.
b) At least one the Committee's members shall be from among the Appellant's peers.
c) In appointing the Committee, consideration shall be given to the geographical location of the appellant, any affected parties, the respondent and other Committee members, in order to minimize the inconvenience and expense to all parties.                                                                                          
d) The appellant shall be given the opportunity to recommend the peer member on the Committee, provided that member satisfies criteria a) and c) above.
e) Should the appellant not recommend the Committee member as set out in d) above within 3 business days of Appeals Administrator’s request, the Appeals Administrator shall appoint the peer member of the Committee.

f) The Appeals Administrator shall name one of the Committee’s members to serve as Chairperson of the Committee.

PRELIMINARY CONFERENCE

11. The Committee may determine that the circumstances of the dispute warrant a preliminary conference:

a) The matters which may be considered at a preliminary conference include date and location of hearing, timelines for exchange of documents, format for the appeal, clarification of issues in dispute, any procedural matter, order and procedure of hearing, remedies being sought, identification of witnesses, whether two or more appeals relating to the same or similar matters may be heard in one hearing, and any other matter which may assist in expediting the appeal proceedings.
b) The Committee may delegate to its chairperson the authority to deal with these preliminary matters.

PROCEDURE FOR THE APPEAL

12. The Appeals Administrator shall determine the format of the hearing, which may involve an oral hearing in person, an oral hearing by telephone, a hearing based on written submissions or a combination of these methods. The hearing shall be governed by procedures that the Appeals Administrator and the Committee deem appropriate in the circumstances, provided that:

a) The appeal hearing shall be held within 21 business days of the Committee's appointment.
b) The parties shall be given 14 business days written notice of the date, time and place of the appeal hearing.
c) A quorum shall be all three Committee members.
d) Decisions shall be by majority vote; the Chairperson being a voting member.
e) Copies of any written documents which any of the parties would like the Committee to consider shall be provided to the Committee, and to all other parties, at least 5 business days in advance of the hearing.
f) Any of the parties may be accompanied by a representative or advisor, including legal counsel.
g) If the matter under appeal relates to team selection, any person potentially affected by the decision of the Committee shall become a party to the appeal.
h) The Committee may direct that any other individual participates in the appeal.
i) In the event that one of the Committee's members is unable or unwilling to continue with the appeal, the matter will be concluded by the remaining two Committee members.
j) Unless otherwise agreed by the parties, there shall be no communication between Committee members and the parties except in the presence of, or by copy to, the other parties.

13. In order to keep costs to a reasonable level the Committee may conduct the appeal by means of a conference call or video conference.       
APPEAL DECISION

14. Within 5 business days of concluding the appeal, the Committee shall issue its written decision, with reasons. In making its decision, the Committee shall have no greater authority than that of the original decision-maker. The Committee may decide:

a) To void or confirm the decision being appealed;
b) To vary the decision where it is found that an error occurred and such an error cannot be corrected by the original decision-maker for reasons which include, but are not limited to, lack of clear procedure, lack of time, or lack of neutrality;

c) To refer the matter back to the initial decision-maker for a new decision; and
d) To determine whether costs of the appeal, excluding legal fees and legal disbursements of any parties, shall be assessed against any party. In assessing costs, the Committee shall take into account the outcome of the appeal, the conduct of the parties, and their respective financial resources.

15. A copy of this decision shall be provided to each of the parties and to the Appeals Administrator. The decision shall be considered a matter of public record.
16. In extraordinary circumstances, the Committee may issue a verbal decision or a summary written decision, with written reasons to follow, provided the written decision is rendered within the timelines specified in Section 14 “Appeal Decision”.

TIMELINES

17. If the circumstances of the dispute are such that this policy will not allow a timely appeal, the Appeals Administrator may direct that these timelines be shortened. If the circumstances of the disputes are such the appeal cannot be concluded within the timelines dictated in this policy, the Appeals Administrator may extend the timelines.

CONFIDENTIALITY

18. The appeal process is confidential involving only the parties, the Appeal Administrator, and the Committee. Once initiated and until a written decision is released, none of the parties or the Committee will disclose confidential information relating to the appeal to any person not involved in the proceedings.

FINAL AND BINDING DECISION

19. The decision of the Committee will be final and binding upon the parties and on all members of NBAS subject to the right of any party to seek a review of the decision pursuant to the rules of the Sport Dispute Resolution Centre of Canada (SDRCC), as amended from time to time, and subject to these limitations:

a) The “law” to be considered by the SDRCC tribunal is the internal rules, selection criteria and policies of NBAS/CAS;

b) The “facts” to be considered by the SDRCC tribunal are the facts relevant to the case under appeal;
c) If the SDRCC tribunal determines that NBAS/CAS has made a decision in error, the role of the tribunal is to identify that error and send the matter back to the NBAS to make the decision free from error, unless this is not possible or practical;
d) The parties will execute an arbitration agreement that will confirm the jurisdiction of the SDRCC tribunal to decide the matter, specify the precise decision under appeal, specify the issues in dispute and specify other matters the parties agree will be binding on themselves and the SDRCC tribunal.                                                                                              

20. Where a decision under appeal relates to a carding matter governed by the policies and procedures of the Athlete Assistance Program of the federal government, Sport Canada will be included as a party in the review of the decision before the SDRCC.
21. No action or legal proceeding shall be commenced against NBAS in respect of a dispute, unless NBAS has refused or failed to abide by the provisions for appeal and/or arbitration of the dispute, as set out in this Policy
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	La présente politique a été préparée par Natation Artistique Nouveau-Brunswick (NANB) et s’applique à NANB, à ses membres ainsi qu’à ses organisations affiliées. Ce document ne peut être modifié sans consultation et approbation de NANB.


Remarque : Dans la présente politique, le terme « membre » désigne tout administrateur, entraîneur, athlète, officiel, gestionnaire, membre de comité ou bénévole de NBAS; « appelant » désigne le membre qui interjette appel d’une décision; « intimé » désigne l’instance dont la décision est portée en appel; et « administrateur des appels » désigne la personne désignée par NBAS pour administrer les appels. 

OBJECTIF

1. La présente politique vise à permettre que les différends entre NBAS et ses membres soient traités de manière équitable, rapide et abordable, à l’interne, sans recours à des procédures judiciaires externes, sauf dans les cas prévus à l’article 19 « Décision finale et exécutoire ». 

PORTÉE DE L’APPEL

2. Tout membre de NBAS affecté par une décision du conseil d’administration, d’un comité du conseil, ou de toute instance ou personne ayant reçu délégation de pouvoir pour prendre des décisions au nom du conseil, a le droit d’interjeter appel, sous réserve de motifs suffisants tels que définis à l’article 5 « Délais d’appel ». Avant d’entamer officiellement un appel, les parties devront envisager la médiation et/ou la négociation. 
3. Les décisions pouvant faire l’objet d’un appel incluent notamment : les statuts d’athlète (carding), la sélection, les mesures disciplinaires, les ententes d’athlète et le harcèlement. 
Toutefois, ce droit d’appel ne s’applique pas :
a) Aux infractions de dopage (Programme canadien antidopage)

b) Aux règles du sport (livrets de règles CAS/Atlantique)
c) Aux différends survenant en compétition
d) Aux questions budgétaires, structurelles ou d’emploi
e) Aux décisions prises par l’ensemble des membres
f) Aux questions commerciales couvertes par un autre processus
g) Aux décisions prises en vertu des articles 6 et 9 de cette politique 

ADMINISTRATEUR DES APPELS

4. NBAS nommera un administrateur des appels chargé de la gestion du processus. Il veille à l’équité procédurale et à l’application efficace de la politique, notamment pour : 

· Déterminer la compétence de l’appel 

· Vérifier les délais 

· Vérifier les motifs recevables 

· Nommer le comité d’appel 

· Déterminer le format de l’audience 

· Coordonner les aspects administratifs 

· Fournir tout soutien nécessaire 

DÉLAIS D’APPEL

5. Un membre dispose de 10 jours ouvrables suivant la notification de la décision pour déposer un avis écrit d’appel avec les motifs, accompagné d’un chèque de 175 $ (remboursé si l’appel est accueilli). 
6. Toute demande hors délai doit être justifiée par écrit. L’acceptation relève de la seule discrétion de l’administrateur des appels. 

MOTIFS D’APPEL

7. Une décision ne peut être contestée uniquement sur son bien-fondé. Les motifs admissibles incluent : 

· Absence de compétence 

· Non-respect des procédures 

· Partialité 

· Mauvaise utilisation du pouvoir discrétionnaire 

· Décision manifestement déraisonnable 

EXAMEN PRÉLIMINAIRE

8. Dans les 3 jours ouvrables, l’administrateur décide si les motifs sont suffisants. 
9. En cas de refus, l’appelant est avisé par écrit. Cette décision est finale. 

COMITÉ D’APPEL

10. Si l’appel est recevable, un comité de trois personnes est nommé, sans conflit d’intérêt, incluant : 

· Un pair de l’appelant 

· Des membres indépendants 

· Un président désigné 

· Prise en compte de la localisation pour limiter les coûts 

CONFÉRENCE PRÉLIMINAIRE

11. Le comité peut tenir une conférence préparatoire pour : 

· Fixer les dates et modalités 

· Clarifier les enjeux 

· Organiser la procédure 

· Identifier témoins et documents 

PROCÉDURE D’APPEL

12. L’audience peut être orale, écrite ou mixte. Elle doit : 

· Se tenir dans les 21 jours 

· Être annoncée 14 jours à l’avance 

· Respecter un quorum de 3 membres 

· Permettre la représentation 

· Garantir la communication équitable entre parties 
13. Des moyens virtuels peuvent être utilisés pour réduire les coûts. 

DÉCISION

14. Dans les 5 jours suivant l’audience, le comité rend une décision écrite motivée. Il peut : 

· Confirmer ou annuler la décision 

· Modifier la décision 

· Retourner le dossier pour révision 

· Attribuer les coûts 
15. La décision est transmise aux parties et devient publique. 
16. En cas exceptionnel, une décision sommaire peut être rendue avant la version finale. 

DÉLAIS

17. Les délais peuvent être ajustés selon les circonstances. 

CONFIDENTIALITÉ

18. Le processus est confidentiel jusqu’à la décision finale. 

DÉCISION FINALE ET EXÉCUTOIRE

19. La décision est finale, sauf recours auprès du Centre de règlement des différends sportifs du Canada (CRDSC / SDRCC) selon ses règles. 
20. Sport Canada est impliqué dans les appels liés au financement des athlètes (carding). 
21. Aucun recours judiciaire ne peut être intenté sans avoir épuisé les recours internes. 

